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to religions institutions by our States, is found in the very general 
exemption from taxation granted to the real estate of churches, actu- 
ally in use for public worship, 18 and, even to the private property of 
clergymen. 17 It has been argued that such statutes practically require 
contributions from tbe taxpayers for the support of religious societies, 
since the exemption of their buildings from taxation necessitates a 
levy at a higher rate upon all other taxable property in the locality- 
But this contention has not been sustained by the courts, the constitu- 
tional provisions being held only to extend to forbidding the direct 
levying of taxes for the support of religious establishments, 18 which 
are to be regarded as benefiting the public and relieving the state to 
some extent of the burden of caring for its citizens. 19 

A recent case, Eerold v. Parish Board of School Directors, (La. 
1916) 68 So. 116, while holding that under the provision of the 
Louisiana constitution forbidding any preference or discrimination 
between religious sects or creeds, Bible reading in the public schools 
was illegal, enters into a somewhat extended discussion of the general 
subject of religious liberty. The weight of authority in this country 
permits such reading on the ground that the Scriptures are not sec- 
tarian within the meaning of the constitutions, but may be used for 
their historical, literary, and above all, moral value. 20 Even courts 
holding otherwise 21 generally recognize, as does the principal case, that 
Christianity, or at least Theism, is the dominant religion of this 
country, and this, it is submitted is the reason for the difference be- 
tween constitutional theory and governmental practice. Public opinion 
demands such incidental recognition of the religious belief of the 
people as shall prevent our government from being stigmatized as 
atheistic, though it would deeply resent any attempt substantially to 
interfere with the free exercise of the religious proclivity of any 
individual. 



Corporate Existence as the Subject op Collateral Judicial 
Inquiry. — A departure from the policy of the law in discouraging 
collateral attack on corporate existence, is found in a recent suit in 
the federal courts to enjoin patent infringement. Although the ques- 
tion was not raised by the pleadings, the district judge of his own 
motion inquired into the defendant's corporate existence and dismissed 
the suit for its incapacity to sue. American Ball Bearing Go. v. 
Adams (D. C, N. D. Ohio, E. D., 1915) 222 Eed. 967. Aside from the 
rather radical position of the court in holding the incorporation in- 
valid because of its "dummy" character, his right to conduct the 
inquiry at all is open to question. 

"N. Y. Tax Law, Art. i, §§ 4, 7; Mass. Revised Laws (1902) c. 12, 
§S (7). 

"N. Y. Tax Law, Art. 4, §"• 

"Trustees v. State (1877) 46 Iowa 27s, 282. 

"Methodist Episcopal Church, South v. Hinton (1893) 92 Tenn. 188. 

"Pfeiffer v. Board of Education of Detroit (1898) 118 Mich. 560; 
Spiller v. Inhabitants of Woburn (1866) 94 Mass. 127; Hackett v. Brooks-, 
ville Graded School District (1905) 120 Ky. 608; Donahoe v. Richards 
(1854) 38 Me. 379- 

"State v. District Board (iSgo) 76 Wis. 177; State v. Sheve (1902) 
65 Neb. 853; People v. Board of Education (1910) 24s 111. 334, but see 
dissenting opinion p. 353. 
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It is sometimes broadly asserted that only the state which creates 
the legal corporate entity can question the existence of a corporation, 
but this doctrine is limited in its application to corporations which 
exist de facto, hut have failed to comply with the provisions of the law 
so as to become corporations de jure. In spite of the theoretical diffi- 
culties in allowing a group of persons to acquire a legal status as an 
entily when they have not taken the necessary steps to acquire the 
requisite state^ authorization, 1 the undesirability of going into a 
minute determination of the details of incorporation in collateral pro- 
ceedings has seemed to justify the protection of defective corporations 
by judicial legislation. 2 At all events, the doctrine of the invulner- 
ability of de facto corporations to collateral attack is firmly estab- 
lished in American jurisprudence. 3 It is generally agreed that it may 
be invoked only when there is a valid law under which the corporation 
might be formed, a "bona fide attempt to incorporate thereunder result- 
ingin a colorable corporate organization, and actual transaction of 
business by the corporation. 4 Even in cases where a group is not able 
to claim the protection of this doctrine, the opposing party may be 
estopped from denying the existence of a corporation." 

But where a professed corporation is not immune from collateral 
attack under the de facto corporation or estoppel doctrine, there is no 
reason why the mere claim of corporate privileges should produce any 
rights. No one would be obliged to recognize such an entity, and if 



*This objection is brought out in an article by Edward H. Warren in .20 
Harvard Law Rev., 456. There is no theoretical difficulty, however, in 
holding that forfeiture of the charter of a corporation legally created can- 
not be asserted by a private suitor, for the state may be deemed to intend 
the existence to continue until it sees fit to terminate it, Bridge Street etc. 
Co. v. Hogadone (igo8) 150 Mich. 638; Olyphant Sewage-Drainage Co. v. 
Olyphant (1900) 196 Pa. 553; or else may intend it to terminate automati- 
cally, Matter of Brooklyn, W. & N. Ry. (1878) 72 N. Y. 245. Fraud in 
obtaining a charter may likewise be held to make it voidable only at the 
option of the state. U. S. Vinegar Co. v. Schlegel (1804) 143 N. Y. w. 
Boatmen's Bank v. Gillespie (1908) 209 Mo. 217; W. L. Wells Co. v. Gas- 
tonia etc. Co. (1905) 198 U. S. 177; but see Western Union Tel. Co. v. 
Mexican etc. Co. (1912) 31 Okla. 528. 

Tn condemnation proceedings it is sometimes held that de jure cor- 
porate existence must be shown in order to establish the right of eminent 
domain in the plaintiff, enabling it to prosecute the suit. St. Joseph & 
Iowa R. R. v. Shambaugh (1891) 106 Mo. 557; Kinston & Carolina R. R. v. 
Stroud (1903) 132 N. C. 413; Queen City Telephone Co. v. Cincinnati 
(1905). 73 Oh. St. 64. But other courts take the view that de facto exis- 
tence is sufficient. Oregon Short Line R. R. v. Postal Tel. Cable Co. CC 
C. A. 1901) in Fed. 842; 14 Columbia Law Rev., 534. 

American Cable Ry. v. Mayor (C. C. 1895) 68 Fed. 227; Brown v. Webb 
(1912) 60 Ore. 526; Swofford etc. Co. v. Owen (1913) 37 Okla. 616 In 
many states the doctrine has been put to statutory form. See Frost Cor- 
porations (4th ed.) § 6. 

* 4 £ iaIt Sr C ?- ?^ U J? er (I9I4 > l8 3 Mo - A PP- "9; Von Lengerke v. City 
of New York (N. Y. 1912) 150 App. Div. 98, affd. (1914) 211 N. Y. 558; 
Brown v. Webb, supra; Clark, Corporations (2nd ed.) 79. Thus a de 
facto corporation could not be organized under an unconstitutional law 
Clark v. American Cannel Coat Co. (1905) 165 Ind. 213; Huber v. Mar- 
tin (1906) 127 Wis. 412; but see Catholic Church v. Tobbein (1884) 82 
Mo. 418. 

'Kelieher v. Denver Music Co. (1910) 48 Colo. 212; see U. S. Vinegar 
Co. v. Schlegel, supra; Tenn. Automatic Lighting Co. v. Massey (Tenn 
1899) 56 S. W. 35; see n Columbia Law Rev., 160. 
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sued by it could deny its existence. 6 The manner in which this should 
be done varies with the law of pleading in different jurisdictions. The 
common law had the special plea of nul tiel corporation, 7 and today 
the usual method is by plea in abatement or bar. 8 In some States the 
objection can be raised by demurrer where the complaint or bill af- 
firmatively shows a lack of corporate capacity." But whatever the law 
may be as to the necessity of averring incorporation, an answer to the 
merits or general denial is held to admit corporate capacity. 10 In- 
corporation, like any other fact, although not actually existing, may 
thus be proved for purposes of the action by failure to deny. 

Matters not raised by the pleadings are not before the court for 
determination, 11 and therefore corporate existence admitted by the 
answer is not subject to judicial examination. It is rather surprising, 
then, in the principal case, to find the judge of his own motion inquir- 
ing into the validity of the plaintiff's incorporation, which had been 
admitted by the defendant's failure to deny. Justification was sought 
in § 37 of the Judicial Code, 12 which authorizes federal courts to dis- 
miss a suit in which they find that parties have been improperly made 
or joined in order to bring the case within the federal jurisdiction. 
Under this provision the federal courts might well inquire of their 
own motion into the corporate existence of the plaintiff or defendant 
when the jurisdiction depends on diversity of citizenship, 13 but such 
cases should not be confused with those where jurisdiction depends on 
the nature of the subject matter. 1 * In actions cognizable by the federal 
courts on account of the subject matter, like the principal case, a 
federal judge would appear to have no greater right than any other, to 
examine into the capacity of the parties, and would be bound to accept 
the fact of corporate existence when established by the pleadings. 

"Gillette v. Aurora Rys. (1907) 228 111. 261 ; Martin v. Deetz (1894) 102 
Cal. 55 ; Racoon River Nav. Co. v. Eagle (1877) 29 Oh. St. 238; Western 
Union Tel. Co. v. Mexican etc. Co., supra. 

'Vin. Abr., "Corporations" (C. a.) § 35; see Christian Society v. Macom- 
ber (1841) 44 Mass. 235. 

"See Conard v. Atlantic Ins. Co. (1828) 26 U. S. 386, 450; Society for 
the Propagation etc. v. Pawlet (1830) 29 U. S. 480, 501; National Shutter 
Bar Co. v. Zimmerman (1909) no Md. 313; 3 Thompson, Corporations 
(2nd ed.) § 3221 et seq. A collection of cases showing the methods of 
denying corporate existence in the different states will be found in Ames, 
Cases on Pleading, 40. 

"Sweet etc. Co. v. Ervin (1880) 54 Iowa 101; see Smith v. Weed Sew- 
ing Machine Co. (1875) 26 Oh. St. 562; 3 Thompson, Corporations (2nd 
ed.) § 3222. 

"Pullman v. Upton (1877) 96 U. S. 328; Emerson Co. v. Nimocks 
(C. C. 1898) 88 Fed. 28b; Brady v. Nat. Supply Co. (1901) 64 Oh. St. 267. 
An early Massachusetts doctrine that a general denial put the plaintiff's 
corporate existence in issue, Mosler, Bahmann & Co. v. Potter (1876) 121 
Mass. 89, has been overruled by statute, Mass. Rev. L. 1902, c. 173, § 123. 

"Munday v. Vail (1871) 34 N. J. L. 418; Waldron v. Harvey (1904) 
54 W. Va. 608. 

"Act March 3, 1911, c. 231, § 37, 36 U. S. Stat. L. 1098. 

"Great Southern etc. Co. v. Jones (1900) 177 U. S. 449. In Express 
Co. v. Kountze Bros. (1869) 75 U. S. 342, the Circuit Court appeared to 
be ignorant of the fact that the defendant was not a corporation. 

"In Ohio a statute, Ohio Rev. Stat., § 642, makes the existence of the 
corporation jurisdictional in condemnation proceedings. Queen City Tel. 
Co. v. Cincinnati, supra. This may have influenced the decision in the 
principal case, in taking the plaintiff's incorporation as a jurisdictional 
matter subject to judicial inquiry. 



